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QUESTIONS PRESENTED 
 

I. Whether the Commissioner acted within the bounds of his broad, bargained-for 
appellate authority when he affirmed Brady’s suspension after consideration of 
relevant facts and the destruction of pertinent evidence. 
 

II. Whether the Commissioner’s arbitral award should be affirmed when he 
considered all the relevant provisions of the Collective Bargaining Agreement, 
conduct similarly detrimental to the game of football, and the parties’ intent 
behind the Agreement. 
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OPINIONS BELOW 
 

The opinion of the United States District Court for the Southern District of New 

York is unreported. 125 F. Supp. 3d 449 (S.D.N.Y. 2015). The unreported opinion of 

the United States Court of Appeals for the Second Circuit appears in the record at 

pages 2 through 40. 

STATEMENT OF JURISDICTION 
 

 The Court of Appeals entered its judgment on April 25, 2015. R. at 2. The 

petition for a writ of certiorari was granted following a timely appeal. R. at 1. This 

Court has jurisdiction under 28 U.S.C. § 1245 (2012). 

 
STATUTORY PROVISIONS INVOLVED 

 This case involves the application of section 301 of the Labor Management 

Relations Act (LMRA), 29 U.S.C. § 185(a) (2012), which provides that in “[s]uits in 

violation of contracts between an employer and a labor organization representing 

employees in an industry affecting commerce . . . may be brought in any district court 

of the United States having jurisdiction of the parties . . . .”  

 
STATEMENT OF THE CASE 

 
The AFC Championship Game. On January 18, 2015, the New England 

Patriots and the Indianapolis Colts played in the 2015 American Football Conference 

Championship Game. The winner would advance to Super Bowl XLIX. R. at 4. During 

the first half, the Colts suspected that the balls were inflated below the allowed 

minimum pressure of 12.5 pounds per square inch. R. at 5. The Colts proceeded to 

test all of the game balls at half time and found eleven of the Patriots’ balls fell below 
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the 12.5 psi requirement. Id. On January 23, 2015, the National Football League 

(NFL) retained Theodore V. Wells, Jr. Esq., of the law firm Paul, Weiss, Rifkind, 

Wharton & Garrison to conduct an independent investigation to determine whether 

impermissible ball tampering occurred. R. at 4. 

The Investigation and Wells Report. On May 6, Wells issued a Report 

(Wells Report) concluding that it was “more probable than not” that Patriots 

equipment officials, Jim McNally and John Jastremski, had “participated in a 

deliberate effort to release air from Patriots game balls after the balls were examined 

by the referee.” Id. at 4. The Wells Report cited videotape and witness evidence, 

including text messages that discussed Brady’s preference for less-inflated footballs. 

Id. The Report also found that it was “more probable than not” that Brady had been 

“at least generally aware” of McNally and Jastremski’s actions. R. at 6. Further, it 

concluded that it was “unlikely that an equipment assistant and a locker room 

attendant would deflate game balls without Brady’s ‘knowledge,’ ‘approval,’ 

‘awareness,’ and ‘consent.’” Id.   

The Wells Report also unveiled communications between Brady, McNally, and 

Jastremski. R. at 7. Specifically, after more than six months of no telephone 

communication, Brady and Jastremski spoke on the phone for approximately twenty-

five minutes the day the investigation was announced. Id. The same day, Brady took 

an “unprecedented step” of inviting Jastremski into the quarterback room. Id. 

Finally, the Report concluded that the investigation had been impaired by Brady’s 

refusal “to make available any documents or electronic information (including text 
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messages and emails),” even though Brady was told that his attorneys could screen 

the production of these documents. Id.  

Four-Game Suspension, Appeal, and the Hearing. After receiving the 

Report, the NFL Executive Vice President Troy Vincent, Sr., notified Brady that the 

Commissioner had authorized a four-game suspension pursuant to Article 46 of the 

CBA between the League and The National Football League Players Association 

(NFLPA). Id.  Brady appealed the suspension through the NFLPA and the 

Commissioner acted as the hearing officer as allowed under Article 46. R. at 8. The 

challenge was twofold. First, the Brady challenged the factual conclusions of the 

Wells Report. Second, he challenged that the Commissioner had improperly 

delegated his authority to discipline players as provided for under the CBA. Id.  

Before the hearing, Brady filed three motions: (1) a motion to recuse the 

Commissioner; (2) a motion to compel NFL Executive Vice President and General 

Counsel Jeff Pash to testify regarding involving in preparing the Wells Report; and 

(3) a motion to compel the production of investigating law firm’s internal 

investigation notes.” Id. The Commissioner subsequently denied all three motions. 

First, he reasoned that recusal was unwarranted because he did not “delegate [his] 

disciplinary authority to Mr. Vincent,” nor did he have “any first-hand knowledge of 

any of the events at issue.” Id. Second, he declined to compel Pash’s testimony, 

maintaining that Pash did not “play a substantive role in the investigation” because 

it was prepared entirely by the investigating law firm. Id. Third, the Commissioner 
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ruled that production of the investigation notes was not required under the CBA, and 

that the notes played no role in his disciplinary decision. Id. 

On June 23, the Commissioner held a ten-hour hearing. Id. Shortly before the 

hearing, it was revealed that on the same day Brady was interviewed by the 

investigators, he had “instructed his assistant to destroy the cellphone that he had 

been using since early November 2014, a period that included the AFC Championship 

Game and the initial weeks of the subsequent investigation.” R. at 8–9. Brady 

testified that the destruction was following his practice of disposing old cellphones as 

a way of protecting his personal privacy. R. at 8. However, Brady’s instruction was 

given despite knowing that the investigators requested information from his 

cellphone several weeks prior to the interview. R. at 9.  

Commissioner’s Final Decision. On July 28, the Commissioner issued a 

final decision affirming Brady’s four-game suspension. Id. The Commissioner found 

that Brady not only failed to cooperate with the investigation, but also “made a 

deliberate effort to ensure that investigators would never have access to information 

that he had been asked to produce” allowing the Commissioner to draw an adverse 

inference that the cellphone would have contained inculpatory evidence Id. Also, the 

Commissioner analogized Brady’s conduct to using steroids which typically warrants 

a four-game suspension. Id.   

Proceedings. On the same day as the arbitral decision, the NFL commenced 

an action in the United States District Court of the Southern District of New York, 

seeking confirmation of the award under the LMRA. Id. Brady then brought an action 
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in the United States District Court for the District of Minnesota seeking to vacate the 

award. Id. This proceeding was transferred to the Southern District of New York 

where Brady’s motion to vacate was granted. R. at 9–10. The NFL appealed the 

decision to the United States Court of Appeals for the Second Circuit which reversed 

and reinstated the award. Id. Brady timely appealed the decision to the Supreme 

Court of the United States of America.  

 

STANDARD OF REVIEW 
 

Review of a court’s decision to confirm or vacate an arbitration award is de 

novo on questions of law and clear error on findings of fact. First Options of Chicago, 

Inc. v. Kaplan, 514 U.S. 938, 947–48 (1995); Teva Pharmaceuticals USA, Inc. v. 

Sandoz, Inc., 135 S. Ct. 831, 832 (2015). 

 
SUMMARY OF THE ARGUMENT 

 
The Commissioner issued a four-game suspension to Brady his involvement in 

a scheme to deflate footballs. Brady subsequently appealed the suspension and the 

Commissioner served as arbitrator. The Court must determine whether the arbitral 

award reflects: first, the Commissioner’s bargained for appellate authority; and 

second, all critical provisions of the Collective Bargaining Agreement. Because the 

Commissioner’s award satisfies both requirements, the award should be enforced. 

I. The Commissioner properly exercised his broad “appellate” 
authority granted by the Collective Bargaining Agreement in 
affirming the four-game suspension.  

 The Commissioner possesses broad authority under the CBA to review 

disciplinary decisions awarded to players who engaged in conduct detrimental to the 



6 

League. Courts play a limited role in reviewing arbitral decisions, focusing on 

whether the arbitrator acted within the bounds of the CBA. Because the 

Commissioner acted in accordance with the plain language of the Agreement, the 

award should be enforced. 

 First, the CBA vested broad discretion to the Commissioner to impose 

discipline for conduct detrimental to the League and to preside at appellate hearings 

when awards are challenged. As the arbitration decision makes clear, Brady’s four-

game suspension was the direct result of his involvement in a scheme to deflate 

footballs—conduct which the Commissioner found detrimental to the League. Second, 

the Commissioner reasonably drew an adverse inference after Brady destroyed his 

cellphone before the hearing. It is well recognized that a trier-of-fact may draw an 

adverse inference when a party deliberately destroys evidence. Third, the 

Commissioner's award affirming Brady’s four-game suspension drew its essence from 

the Agreement because the Commissioner relied on the plain text of the CBA in 

determining the award. The CBA makes clear that the arbitrator may act as the 

arbitrator on appeal, but provides minimal procedural requirements—all of which 

the Commissioner complied. Thus, the Commissioner properly exercised his appellate 

authority when reviewing Brady’s four-game suspension for conduct detrimental to 

the League. 

II. Vacatur is unwarranted because the Commissioner based his 
arbitral award on Collective Bargaining Agreement in its entirety. 

 
The Commissioner’s arbitration award was based on the “conduct detrimental” 

clause of the CBA. Because the award was made within the scope of the 
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Commissioner’s authority as an arbitrator and drew its essence from the Agreement, 

it must be given substantial deference. The parties received what they bargained for 

in the CBA—the Commissioner’s expertise and his application of the Agreement. This 

Court’s stated preference for arbitration and efficiency reinforce upholding the award. 

First, the Commissioner’s award does not reflect his “own brand of justice” as 

arbitrator. Instead, the award was based on the plain language of the Agreement that 

permits increased penalties for flagrant violations of the conduct detrimental clause. 

As such, Brady was on notice that his conduct could result in the four-game 

suspension imposed on him. Second, the Commissioner properly based his 

disciplinary decision on an analogous provision of the CBA—the prohibition of steroid 

use. The Commissioner reasoned that Brady’s involvement in the ball tampering 

scheme was analogous to the competitive advantage gained by players who use 

steroids. Considering that comparison, the Commissioner’s reliance on the analogy 

was reasonable. Finally, the Commissioner based his award on the parties’ intent. 

Not only did he compare Brady’s conduct to prior League disciplinary decisions, but 

he was also a party to the Agreement. This made the Commissioner keenly aware of 

what the parties intended in the Agreement. As such, the Commissioner based the 

suspension on the pertinent critical provisions of the Agreement. Therefore, the 

award should be enforced. 

 
ARGUMENT 

 
    This Court should affirm the Second Circuit’s holding that the Commissioner 

properly exercised his broad discretion under the collective bargaining agreement 
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(hereinafter “CBA” or “Agreement”).  First, the Commissioner’s affirmation of his 

previous disciplinary decision fell within the broad discretion granted to him in the 

CBA. Second, the Commissioner’s consideration of the parties’ intent and the relevant 

provisions of the CBA in granting the disciplinary award was proper. Therefore, the 

award should be enforced.  In analyzing a court’s order confirming or vacating an 

arbitral award, the reviewing court accepts findings of facts that are not clearly 

erroneous and decides questions of law de novo. First Options of Chicago, Inc. v. 

Kaplan, 514 U.S. 938, 947–48 (1995); Teva Pharmaceuticals USA, Inc. v. Sandoz, 

Inc., 135 S. Ct. 831, 832 (2015). 

I. The Commissioner exercised his broad “appellate” authority granted 
by the Collective Bargaining Agreement in affirming the four-game 
suspension.  

 
Arbitrators are chosen by parties because of their expertise in the business and 

their trusted judgment “to interpret and apply [the] agreement in accordance with 

the ‘industrial common law of the shop’ and the various needs and desires of the 

parties.” Alexander v. Gardner-Denver Co., 415 U.S. 36, 53 (1974). Here, the 

Commissioner acted within his broad discretion under the CBA when he affirmed 

Brady’s four-game suspension for conduct he deemed “detrimental” to the League. 

Accordingly, he reasonably drew an adverse inference that Brady’s cellphone 

contained inculpatory evidence after Brady destroyed the device—despite repeated 

requests for the information stored on it.  

The CBA grants the Commissioner authority to decide what constitutes 

“conduct detrimental to the integrity of, or public confidence in, the game of football.” 
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R. at 7. Further, he is tasked with determining whether a player has engaged in 

misconduct and if so, discerning the resulting punishment. Id. After a full 

investigation, the Commissioner found that Brady’s involvement in the deliberate 

scheme to deflate footballs was detrimental to the game and warranted a four-game 

suspension. Id. at 9. Brady then appealed and requested arbitration as permitted 

under the Agreement. R. at 2. The Commissioner, acting as arbitrator pursuant to 

Article 8 of the NFL Constitution,1 conducted a ten-hour hearing and confirmed the 

four-game suspension. R. at 2, 9.  

The District Court improperly vacated the Commissioner’s award finding that 

Brady lacked adequate notice that his conduct could result in a suspension. R. at 3–

4. The Second Circuit reversed, noting that there was “no impropriety and certainly 

no fundamental unfairness because the resolution of this matter fell well within the 

broad discretion afforded to arbitrator.” R. at 29.  Therefore, this Court, consistent 

with the Second Circuit, should apply the “highly deferential standard” given to 

arbitral awards, and find that the Commissioner acted within his appellate authority 

under the CBA in affirming the suspension. United Paperworkers Int’l Union v. 

Misco, Inc., 484 U.S. 29, 36 (1987).  

In short, the Commissioner did not exceed his appellate authority. First, the 

CBA vested the Commissioner broad discretion to impose discipline for conduct 

                                                
1 The NFL Constitution is incorporated into the CBA and has the same governing effect over the 

parties. In Article 2, Section 4(a) of the CBA, “the NFLPA and the NFL waive[d] all rights to bargain 
with one another concerning any subject covered in [the CBA] for the duration of th[e] Agreement, 
including the provisions of the NFL Constitution and Bylaws.” 



10 

detrimental to the game of professional football and to preside at arbitration hearings 

where his discipline is challenged. Second, the Commissioner’s authority to draw an 

adverse inference from the spoliation of pertinent evidence is supported by common 

law and was reasonable under the circumstances. Third, the Commissioner's award 

affirming Brady’s four-game suspension drew its essence from the CBA because the 

Commissioner relied on the plain text of the Agreement in determining the award. 

A. The Collective Bargaining Agreement granted the Commissioner 
the authority to impose discipline for conduct detrimental to the 
League and to preside over appeals. 

 
The Commissioner’s arbitration award should be enforced because it was made 

within the bounds of his authority under the CBA. The parties contracted for the 

Commissioner to have broad authority running the League. This included the 

authority to arrange contracts on behalf of the League with other persons, firms, 

leagues or associations, to propose amendments and modifications to the Constitution 

and Bylaws of the League, and to settle controversies between clubs. Partial Record 

(hereinafter “PR”) at 410-13 (NFL Constitution, Art. 8.10 and 8.14(B)–(C)). His 

authority also included disciplining players for “conduct detrimental” to the League 

and to serve as arbitrator over hearings in which players dispute that discipline. Id. 

(NFL Constitution, Art. 8.13, 8.3). 

Article 46 of the CBA granted the Commissioner the authority to impose 

discipline on players. PR. at 398. In doing so, the Commissioner first determines what 

conduct is detrimental to the integrity of, or public confidence in, the game of 

professional football. Id. In making the determination, he can delegate investigatory 
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authority to other professionals. PR. at 411 (NFL Constitution, Art. 8.6).2 Then, he is 

given the discretion to determine the appropriate punishment. PR. at 398. When 

imposing punishment, Article 46(1)(a) requires the Commissioner to promptly send 

written notice of the discipline to the player, with a copy sent to the NFLPA. Id.  The 

player can then appeal the disciplinary decision in writing to the Commissioner 

within three days. Id.  

When player’s appeal, Article 46 and the NFL Constitution give the 

Commissioner authority to preside over a disciplinary hearing as arbitrator. PR. at 

398, 410 (CBA Art. 46 § 2(a); NFL Constitution Art. 8.3(E)). As such, he has “full, 

complete, and final authority to arbitrate . . . any dispute involving . . . any players . 

. . that in the opinion of the Commissioner constitutes conduct detrimental to the best 

interest of the League or professional football.” PR. at 410 (NFL Constitution Art. 

8.3(E)). Further, the Commissioner’s written decision “will be binding upon the 

player(s) . . . and the parties to this Agreement with respect to that dispute. PR. at 

398 (CBA Art. 46 § 2(d)). He must review his prior determinations as the 

disciplinarian to ensure they fall within this grant of discretion in the Agreement. 

Therefore, the Commissioner is required to ensure that his findings are “even 

arguably construing or applying the contract [while] acting within the scope of his 

authority.” Misco, 484 U.S. at 38. 

                                                
2 Art. 8.6 states: “The Commissioner is authorized, at the expense of the League, to hire legal counsel 
and take or adopt appropriate legal action or such other steps or procedures as he deems necessary 

and proper . . . whenever any party . . . is guilty of any conduct detrimental . . . .”  
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Here, the Commissioner did not act outside the broad discretion granted to him 

in the CBA by determining Brady’s conduct was detrimental to the League. The 

Commissioner reasonably determined that participating in a scheme to deflate 

footballs was conduct detrimental to the integrity of the game of football. Then, the 

Commissioner delegated his investigatory responsibility to the law firm of Paul, 

Weiss, Rifkind, Wharton & Garrison, as permitted in Article 8.6, to determine 

whether Brady engaged in such conduct. Theodore V. Wells, Jr, an attorney at Paul 

Weiss, investigated Brady’s involvement and compiled the Report. PR. at 411. The 

Wells Report found it “more probable than not,” that Brady engaged in the deflating 

scheme. R. at 5. Accordingly, the Commissioner was tasked with determining what 

disciplinary action should be taken against Brady in accordance with the CBA. He 

decided on the four-game suspension.  

To override an arbitrator’s award, petitioners must clear a “high hurdle.”  Stolt-

Nielsen S. A. v. AnimalFeeds Int’l Corp., 559 U.S. 662, 671 (2010). Petitioner would 

have to show the arbitrator imposed his “own brand of industrial justice” or created 

public police in the face of a silent provision. Id. Here, the Commissioner's actions in 

determining the appropriate discipline for conduct detrimental to the League and 

presiding over the arbitral hearing fell within the authority the parties bargained for 

in the agreement. See Appx. at A-1 (Art. 8 of the NFL Const. and Art. 46 of the CBA). 

Because the Commissioner drew his ability to preside over the arbitral hearing from 

the “conduct detrimental” clause of the CBA, he was not effectively dispensing his 

own brand of industrial justice. Thus, Brady failed to satisfy this “high hurdle.”    
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B. The Commissioner had authority to consider the facts and the 
destruction of evidence indicating Brady’s misconduct when 
determining the arbitral award.  

 
The Commissioner properly drew an adverse inference from the destruction of 

evidence pertinent to the investigation, and used that inference to support his 

disciplinary decision.  The ability to draw adverse inferences from the destruction of 

evidence is a well-established practice by triers-of-fact. See The Bermuda, 70 U.S. 

514, 550 (1866); Byrnie v. Town of Cromwell, 243 F.3d 93, 107–12 (2d Cir. 2001); 

Kronisch v. United States, 150 F.3d 112, 126 (2d Cir. 1998). The spoliation of evidence 

relevant to an issue during adjudication can allow for an inference that the evidence 

“would have been unfavorable to the party responsible for its destruction.” Byrnie, 

243 F.3d at 98 (2d Cir. 2001); see also Bermuda, 70 U.S. 514, 550 (1866).  

To overturn the Commissioner’s award, Petitioners must show that the 

arbitrator exceeded his authority by creating public policy in concluding the 

agreement allowed for something that it is silent on. See Stolt-Nielsen S. A. v. 

AnimalFeeds Int’l Corp., 559 U.S. 662, 671 (2010). Petitioner’s cannot demonstrate 

such overreach because nothing in the CBA precluded the Commissioner from 

drawing an adverse inference from the spoliation of pertinent evidence. Instead, the 

only procedural requirement was to provide Brady with notice that his conduct 

warranted a four-game suspension—which the Commissioner properly provided in 

his May 1, 2015 letter. PR. at 382–3. Thus, the Commissioner did not exceed his 

appellate authority in drawing an adverse inference and using it to bolster his 

decision to suspend Brady for four games. 
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The Commissioner did not create public policy in determining that the totality 

of Brady’s actions warranted a four-game suspension. In Stolt-Nielson, the parties to 

a charter agreement stipulated that an arbitration clause in the agreement was silent 

with respect to class arbitration. 559 U.S. at 663. This Court held that the arbitration 

panel had exceeded its authority when it concluded the arbitration clause allowed for 

class arbitration, despite the parties’ stipulation of silence on that issue. This was 

because the arbitrator was effectively imposing his own public policy by determining 

what was best for the parties. Id. at 663. 

Unlike the arbitrator in Stolt-Nielson, the Commissioner was not imposing 

public policy. He was acting within his bargained for authority to determine what 

conduct was detrimental to the game of professional football, and to impose discipline 

for such conduct. The parties at issue never stipulated that the Agreement was silent 

regarding particular discipline for specified conduct. Rather, the Commissioner was 

granted broad discretion to impose discipline for conduct that he found detrimental 

to the professional game of football. R. at 7. 

Further, a straightforward reading of the CBA did not limit the Commissioner 

to the Player Policy and Schedule of Fines. Id. at 16. In addition to the language from 

Article 46 granting the Commissioner authority to affirm awards of discipline, the 

Schedule of Fines dictates wide discretion in applying discipline awards. It states that 

the “fines listed . . . are minimums” and that “other forms of discipline, including 

higher fines and suspension may be imposed based on the circumstances of the 

particular violation.” Id. (emphasis added).  
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Thus, the Commissioner was not creating public policy in the face of stipulated 

silence. Instead, Brady’s suspension was grounded in the bargained for language of 

the CBA. Moreover, the Commissioner affirmed Brady’s suspension not only for his 

involvement with the deflation of the footballs, but also for his non-cooperative and 

obstructionist conduct during the investigation that created unusual circumstances 

surrounding the violation. Brady had destroyed evidence after investigators had 

requested information from his cellphone. R. at 9.  Therefore, the Commissioner found 

that Brady failed to cooperate with the investigation and “made a deliberate effort to 

ensure that investigators would never have access to information that he had been 

asked to produce.” Id. As such, the Commissioner reasonably drew an adverse 

inference that the cellphone would have contained inculpatory evidence. Id.  

The law permits triers-of-fact to draw an adverse inference that a party was 

concealing damaging information from the adjudicator when the party deliberately 

destroys relevant evidence that the party was obligated to produce. R. at 23–24. 

Brady points to the public policy rationale in Stolt-Nielson to suggest that the CBA 

did not articulate whether the Commissioner’s ability to consider the destruction of 

evidence. And, consequently, Brady argues that the Commissioner was creating his 

own public policy by drawing an adverse inference. However, the Commissioner’s 

ability to draw an adverse inference from the destruction or spoliation of evidence is 

distinguishable from the decision of the arbitrator panel in Stolt-Nielson. This is 

because the ability to draw adverse inferences from the destruction of evidence is a 

well-established practice. See Bermuda, 70 U.S. at 550; Byrnie, 243 F.3d at 107–12; 
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Kronisch, 150 F.3d at 126. Due to the principles supporting this rationale being well-

settled, there was no need for any specific mention to them in the CBA. Therefore, 

silence in the Agreement on this practice did not preclude the Commissioner from 

relying upon it. Moreover, “any reasonable litigant would understand that the 

destruction of evidence, revealed just days before the start of arbitration proceedings, 

would be an important issue.” R. at 23.  

Further, the Commissioner did not increase Brady’s punishment because 

Brady destroyed evidence. R. at 23.  Prior to the spoliation, the Commissioner had 

awarded the four-game suspension. The Commissioner did not increase the 

punishment beyond a four-game suspension when he resided over the hearing later. 

Id. Instead, the destruction of evidence merely bolstered the Commissioner’s 

determination that Brady had participated in the scheme to deflate footballs. Id. It 

allowed the Commissioner to take the short leap3 from the Wells Report, which stated 

that it was “more probable than not” that Brady was involved in the scheme, to a 

determination that Brady was affirmatively involved. R. at 6; 9.  

The Commissioner’s consideration of the destruction of evidence was “part and 

parcel” to the broader claim that Brady had failed to cooperate. R. at 23. Brady’s 

conduct was not a mere violation of the Uniform Provision requiring a simple fine. 

The Commissioner determined that Brady involvement in the scheme to deflate 

                                                
3 Similarly, the Second Circuit concluded that “[t]he Commissioner’s shift from ‘knowledge and 
approval’ to ‘participation’ was not, as [Brady] argues, a ‘quantum leap,’ but was instead a reasonable 
reassessment of the facts.” R. at 19-20. 
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footballs and the destruction of evidence reflected poorly on the League since it 

created an appearance of blatant cheating.  

Thus, the Commissioner made the decision to impose a four-game suspension 

on Brady within the scope of his contracted for authority to discipline conduct 

detrimental to the game of professional football. During the hearing, he drew an 

adverse inference from Brady’s destruction of evidence, bolstering his decision to 

apply a four-game suspension. Therefore, this Court should find that the Second 

Circuit’s affirmation of the Commissioner’s arbitral award is in accordance with 

common practice by triers-of-fact and proceed with its review of the arbitral award. 

C. The Commissioner’s arbitral award was within the scope of his 
authority and was consistent with the essence of the Collective 
Bargaining Agreement. 

 
The Commissioner’s arbitral award survives judicial review. When reviewing 

the decision of an arbitrator regarding interpretations of a collective bargaining 

agreement, courts play a very limited role. United Paperworkers Int’l Union v. Misco, 

Inc., 484 U.S. 29, 36 (1987) (emphasis added). Courts are not to consider the merits 

of an award, if an award was given in error of fact, or if there was a misinterpretation 

of the contract. Id.  Rather, a court may only consider if the arbitrator’s award was 

made with respect to an interpretation of the agreement, such that the award draws 

its essence from the agreement and is not simply a reflection of the arbitrator’s own 

notions of “industrial justice.” Id. The federal policy of using arbitration to settle labor 

disputes would be frustrated if courts could make the final determination on the 

merits of the award and not the arbitrator. Id. at 36.  
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A court may refuse an arbitrator’s interpretation of an agreement when such 

an interpretation would violate a recognized public policy that is well-defined and 

dominantly applied. Id. at 43. Such public policy must be explicit with legal precedent 

and law supporting it. It cannot be a mere general consideration from the public. Id. 

Even a serious error by the arbitrator is insufficient to justify overturning his decision 

if he construed the collective bargaining agreement and his actions fell within the 

scope of his bargained for authority. Major League Baseball Players Ass’n v. Garvey, 

532 U.S. 504, 510 (2001).  

Arbitral decisions are largely insulated from judicial review. However, the 

appropriate judicial review is two-fold. First, the court asks whether the arbitrator 

acted within the scope of his authority under the agreement. See Misco, 484 U.S. at 

38. Second, if the court finds the arbitrator acted within the scope of his authority, 

the court asks if the arbitral award “draws its essence from the agreement” and does 

not reflect “merely an example of the arbitrator’s own brand of justice.” Id.  

1. The Commissioner exercised broad authority under the 
Collective Bargaining Agreement to impose discipline for 
conduct detrimental to professional football.  

 
The Commissioner acted within the scope of his authority granted to him in 

Article 46 of the CBA. In reviewing an arbitrator’s award, a court must establish the 

arbitrator was “even arguably construing or applying the contract and acting within 

the scope of his authority” and did not “ignore the plain language of the 

contract.”  Misco, 484 U.S. at 38.  In Article 46, the negotiated authority granted to 

the Commissioner included taking action “against a player . . . for conduct 
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detrimental to the integrity of, or public confidence in, the game of professional 

football.” R. at 7.  Article 46 additionally states that the Commissioner “may serve as 

hearing officer in any appeal . . . of this Article at his discretion.” Id.  

Brady challenged the Commissioner’s ability to grant discipline to players and 

moved to recuse the Commissioner as hearing officer. Id. at 8. However, the 

Commissioner’s authority to perform both functions is explicitly granted in the CBA 

under Article 46. Id. at 7. The Commissioner’s authority to impose discipline and 

serve as the hearing officer was not an “arguable construction.” Instead, it was an 

application of the Commissioner’s authority pursuant to the plain text of the CBA.  Id. 

Moreover, the Commissioner did not delegate his authority to discipline a player to 

someone else nor did he have first-hand knowledge of the player’s conduct at issue. 

Id. at 8. Therefore, recusal was unnecessary. Id.  

The Second Circuit dissent argues that the Commissioner improperly relied 

upon impermissible extrinsic evidence when coming to his ultimate decision on 

discipline. Id. at 34. However, the dissent impermissibly focuses on the merits of the 

decision, a role in which the courts do not assume when reviewing arbitral awards. 

See United Steelworkers of America v. American Mfg. Co., 363 U.S. 564, 568 (1960). 

The arbitrator’s view of the facts is part of what the parties bargained for in their 

CBA. See id. at 569.  Courts are not permitted to substitute their views of the facts 

for the arbitrator’s. Misco, 484 U.S. at 41. Even factual error on the part of the 

arbitrator cannot provide the basis for overturn an arbitral award. United 

Steelworkers, 363 U.S. at 563.  
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Arbitrators are chosen by parties because of their expertise in a particular field 

and because their trusted judgement in applying the agreement in “accordance with 

the industrial common law of the shop,” while still accounting for the needs and 

desires of the contracting parties. Alexander v. Gardner- Denver Co., 415 U.S. 36, 53 

(1974). For this reason, the arbitrator’s decisions are given great deference regardless 

of if his interpretation is “good, bad, or ugly.” Oxford Health Plans LLC v. Sutter, 133 

S. Ct. 2064, 2071 (2013). The parties negotiated and agreed that the Commissioner 

would serve as the arbitrator in the CBA. R. at 7. Therefore, the Commissioner 

exercised his authority by considering the evidence available to discipline conduct 

detrimental to the League.  

Finally, while federal courts are empowered to set aside arbitration awards 

when arbitrators refuse to hear evidence pertinent and material to the controversy, 

this power is only referenced in the Federal Arbitration Act (FAA). The FAA does not 

apply to contract of employment of worker engaged in interstate commerce, and is 

therefore inapplicable to this controversy. Misco, 484 U.S. at 41; 9 U.S.C. § 1 (1947). 

Regardless, the Commissioner did not refuse to hear pertinent or material evidence 

during the hearing. Misco, 484 U.S. at 40. Ironically, the dissent found that the 

Commissioner considered too much evidence, not too little as FAA requires. See R. at 

34. Therefore, this Court should affirm the Second Circuit’s finding that the 

Commissioner acted within his bargained for authority.  

2. The Commissioner drew his arbitral award from the essence of 
the parties’ Collective Bargaining Agreement because the 
Collective Bargaining Agreement delegated broad disciplinary 
authority.  
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The Commissioner’s decision to impose a four-game suspension is consistent 

with the essence of the Agreement. The arbitral award was drawn from the language 

of the CBA and was not merely a projection of the arbitrator’s “own brand of justice”. 

Misco, 484 U.S. at 38. The arbitrator is allowed to bring his informed judgement, 

which the parties contracted for, to bear in reaching a fair solution of a problem. Id. 

at 41. The ability to apply informed judgment is particularly true when it comes to 

formulating remedies. Id. This is limited insomuch as the arbitrator must not ignore 

the plain language of the contract, whereby he dispensing his “own brand of 

industrial justice.” Id. at 36. This standard is “among the narrowest known to the 

law.” Union Pac. R.R. v. Sheehan, 439 U.S. 89, 91 (1978). 

Brady may argue that Commissioner’s decision to grant a four-game 

suspension was not within the essence of the agreement because the Player Policy 

imposed fines for most first offenses. However, the Player Policy never stated that 

the Commissioner must only impose fines. R. at 7.  Moreover, the Commissioner was 

not limited to the rules of the Player Policies. Article 46 imposed no caveat or closed 

universe on the terms of the Commissioner’s discretion in imposing discipline. 

Id.  Rather, it granted the Commissioner broad authority to discipline conduct he 

reasonably found detrimental to the game of professional football. Id. Also, the 

collectively-bargained-for contract expressly states that if the Commissioner 

determines certain conduct to be detrimental, he has the authority “to suspend [the] 

Player for a period certain or indefinitely.” PR. at 77.  
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Even without this explicit language, the Commissioner’s ability to discipline 

Brady with a penalty that the League had previously used for similar detrimental 

conduct—steroid use—demonstrates that he “plausibly grounded [the discipline] in 

the parties’ agreement.” This grounding is in the language of Article 46 and the 

Schedule of Fines which together grant authority to the Commissioner to discipline 

players for detrimental conduct. R. at 7.  Additionally, the Schedule of Fines stated 

that fines for violations “are minimums” and that “[o]ther forms of discipline, 

including higher fines and suspension may also be imposed.” Id. at 16. Therefore, this 

Court should find that the Commissioner’s decision to impose a four-game suspension 

on conduct he deemed detrimental to the game of professional football fell within the 

essence of the Agreement.  

Similarly, the Commissioner’s consideration of Brady’s non-cooperation and 

alleged obstruction of the League’s investigation by destroying evidence was proper. 

The Commissioner’s finding that Brady’s obstruction of the league investigation and 

destruction of his cell phone was “detrimental conduct” also fell within the essence of 

the CBA. The Commissioner was granted the authority to reasonably determine what 

conduct was considered detrimental to the professional game of football within Article 

46. Id. at 7. As the arbitration decision made clear, Brady’s deliberate efforts to 

withhold pertinent information was part and parcel of the broader claim that he had 

failed to cooperate. This failure could reasonably be found detrimental to the League 

as it demonstrates a lack of candor and respect to the League and creates additional 

costs for effective and meaningful resolution of disputes.  



23 

The Commissioner’s decision to apply Article 46 to Brady’s misconduct was an 

exercise of his collectively bargained for authority to evaluate conduct. Brady was not 

suspended simply for his involvement with the deflation of the footballs, but also for 

his non-cooperative and obstructionist conduct during the investigation. The 

Commissioner made the decision to impose a four-game suspension on Brady within 

the bounds of his contracted authority by drawing from the essence and clear 

language of the CBA. Therefore, this Court should find that the Commissioner acted 

within the scope of his bargained for authority and affirm the Second Circuit’s 

decision to uphold the Commissioner’s arbitral award. 

II. Vacatur is unwarranted because the Commissioner based his arbitral 
award on the Collective Bargaining Agreement in its entirety.  

 
     The Commissioner’s award was within the scope of his authority as arbitrator, 

and is consistent with the essence of the CBA. Thus, the award should be affirmed. 

Pursuant to Article 46 of the CBA,4 the Commissioner acted within his disciplinary 

authority when he determined that Brady’s conduct violated the “conduct 

detrimental” clause and the corresponding punishment. He then reviewed that 

decision as arbitrator. R. at 8. Relying on the plain language of the CBA, the 

destruction of evidence, and related conduct violations, the Commissioner determined 

that Brady’s involvement warranted the four-game suspension. Id. This Court’s task 

                                                
4 Article 46 of the CBA contains the “conduct detrimental” clause which provides that “the 
Commissioner may serve as hearing officer in any appeal under [the conduct detrimental clause] of 

this Article at his discretion.”  
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“is simply to ensure that the arbitrator was ‘even arguably construing or applying the 

contract and acting within the scope of his authority.’” Misco, 484 U.S. at 38.  

 Further, the Court must ensure that the Commissioner did not “ignore the 

plain language of the contract.” Id. Even a failure to “follow arbitral precedent” is no 

“reason to vacate an award.” Wackenhut Corp. v. Amalgamated Local 515, 126 F.3d 

29, 32 (2d Cir. 1997). So long as the award “‘draws it essence from the collective 

bargaining agreement’ and is not merely the arbitrator's ‘own brand of industrial 

justice,’” it should be enforced. Int’l Bhd. of Elec. Workers v. Niagara Mohawk Power 

Corp., 143 F.3d 704, 714 (2d Cir. 1998). None of these defects are present here; 

therefore, the award should be enforced. First, the court must give substantial 

deference to the award because the Commissioner acted within the scope of his 

authority under the CBA. Second, the award is consistent with the essence of the 

agreement because it reflects the Agreement’s plain language, is grounded in the 

entirely of the Agreement, and contemplates the parties’ intent.  

A. Substantial deference must be given to the arbitral award because 
the Commissioner acted within the scope of his authority under the 
Collective Bargaining Agreement.  

 
The Commissioner acted within the scope of his authority under the CBA, so a 

reviewing court must give substantial deference to the Commissioner’s award. The 

CBA “states the rights and duties of the parties. It is more than a contract; it is a 

generalized code to govern a myriad of cases which the draftsmen cannot wholly 

anticipate.” United Steelworkers of America v. Warrior & Gulf Navigation Co., 363 

U.S. 574, 578 (1960) (citing Shulman, Reason, Contract and Law in Labor Relations, 
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68 HARV. L. REV. 999, 1004–1005 (1955)). Review of arbitral awards is “very limited,” 

and therefore courts give significant deference to decisions rendered by the arbitrator. 

Garvey, 532 U.S. at 509. Under a collective bargaining agreement, the parties 

“bargained for the arbitrator’s construction of their agreement;” consequently, an 

arbitral decision “even arguably construing or applying the contract must stand.” 

Sutter, 133 S. Ct. 2064 (2013). As such, the arbitrator’s construction of the collective 

bargaining agreement and finding of facts is dispositive, “however good, bad, or ugly.” 

Id. at 2071. 

In summary, the reviewing court must ensure that the arbitrator was “even 

arguably construing or applying the contract and acting within the scope of his 

authority” and did not “ignore the plain language of the contract.” Misco, Inc., 484 

U.S. at 38.  

B. The Commissioner’s award was consistent with the plain language 
of the Collective Bargaining Agreement, encompassed the entirety 
of the Agreement, and accounted for the parties’ intent. 

 
    The arbitrator’s award will stand if the reviewing court finds that it “draws its 

essence from the agreement” and does not reflect “merely an example of the 

arbitrator’s own brand of justice.” See Local 1199, Hosp. & Health Care Emples. 

Union v. Brooks Drug Co., 956 F.2d 22, 25 (2d Cir. 1992). This test ensures that the 

parties receive what was bargained for under the CBA—including the arbitrator’s 

ability to construe the agreement. Niagara Mohawk Power Corp., 143 F.3d at 714 

(quoting United Steelworkers v. Enter. Wheel & Car Corp., 363 U.S. 593, 599 (1960)). 

An award is “irrational where it fails to draw its essence from the agreement,” or “it 
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manifests disregard for the law where the arbitrators clearly identify the applicable 

governing law and then proceed to ignore it.” Hoffman v. Cargill Inc., 236 F.3d 458, 

461–62 (8th Cir. 2001). As such, the Court’s task is to ensure that the arbitrator “even 

arguably constru[ed] or appli[ied] the contract” and did not ignore its plain language. 

Misco, 484 U.S. at 38. 

The Eighth Circuit reviewed an arbitral award in Boise Cascade Corp. v. Paper 

Allied-Industrial, Chem. & Energy Workers (PACE), 309 F.3d 1075 (8th Cir. 2002). 

There, an employee was fired for violating the terms of a last chance agreement 

requiring her to obey “any mill rules.” Id. at 1079. The arbitrator construed the 

agreement to refer only to written rules. Id. The reviewing district court vacated the 

arbitral award, holding that by ignoring the unwritten “mill rules” the award failed 

to “draw its essence” from the parties’ agreement. Id. at 1080 The Eighth Circuit 

affirmed the order vacating the arbitral award. Id. at 1083. 

The reviewing court in Boise focused on three defects with the arbitrator’s 

award. First, that the plain language of the agreement did not support the 

arbitrator’s decisions because the arbitrator did not discuss the language concerning 

“any mill rules” or any ambiguity in the phrase. Id. at 1079. Second, that the 

arbitrator failed to discuss the operative terms of the agreement and such failure 

implied that the award was not based on the agreement, rather the award was based 

on the arbitrator’s own brand of justice. Id. Third, that the arbitrator ignored the 

parties’ intent when they entered the agreement because there was evidence that the 
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parties intended for any violation of the mill rules, even those unwritten, could lead 

to termination. Id. 

The defaults found in Boise are not present in this case: Brady’s four-game 

suspension was consistent with the plain language of the CBA, the Commissioner 

provided a basis for the award by analogizing the penalty to steroid use thus 

encompassing the entirety of the agreement, and the award is consistent with the 

parties’ intent under the CBA. Compliance with the three considerations in Boise are 

addressed in turn.  

1. The plain language of Article 46 of the CBA and the Player 
Policy are reflected in the Commissioner’s award.   

 
 The Commissioner’s award was consistent with the plain language of Article 

46, the controlling section for disciplining Brady’s misconduct. Therefore, the award 

should be upheld. Courts have “vacated awards where the arbitrator ignored or went 

beyond the plain text of the parties’ agreement, and that text was unambiguous.” 

Boise, 309 F.3d at 1082 (emphasis in the original). Article 46 explicitly states if the 

Commissioner, “after notice and hearing,” decides that any player “is guilty of conduct 

detrimental to the welfare of the League or professional football;” then, the 

Commissioner shall have the complete authority to suspend the player. PR. at 398. 

Even without considering the Commissioner’s bargained-for broad discretion to make 

determinations regarding punishment for player conduct, the plain language of the 

agreement is clear. See Misco, 108 S. Ct. 364 (1987) (holding that arbitrator may not 

ignore the plain language of the contract” but instead may “give meaning to the 

language of the agreement” where the parties have bargained for his discretion). 
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The Player Policy states that “conduct detrimental to the integrity of or public 

confidence in the NFL or the game of professional football” is punishable by the 

commissioner through “fines or other appropriate discipline.” PR. at 398 (emphasis 

added). The Policy goes on to state that “other appropriate discipline” can include 

suspension as well as banishment from the league. Id. This broad pronouncement in 

determining severity punishment is further supported by subsequent language, set 

apart in boldface type, stating: “[r]epeated and/or flagrant violations may entail 

higher fines, ejection, and/or suspension.” Id.; see Huddleston v. United States, 94 S. 

Ct. 1262, 1272 (1974) (noting that the petitioner had adequate notice of the 

consequences of his action where the warning was in boldface type); see also 

Stevenson v. TRW Inc., 987 F.2d 288, 294 (5th Cir. 1993) (holding that a notice 

requirement on a credit report was insufficient where it was printed in the same color 

and same type size as other terms in the paragraph). The plain language of the 

Agreement contemplated that flagrant violations, and offset in boldface font type, 

demonstrate that Brady was on notice that penalties for misconduct ranged from 

fines to banishment. Further, the NFL Contract attached to the CBA requires players 

to acknowledge that the Commissioner can suspend them for conduct detrimental to 

the League. PR. at 406. Thus, it should have come to no surprise to Brady that the 

Commissioner had the ability to increase a penalty where the misconduct was 

particularly flagrant.   

Accordingly, the Commissioner did not “ignore[] or [go] beyond the plain text 

of the parties’ agreement, [where the] text was unambiguous.” Boise, 309 F.3d at 1082 
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(emphasis in the original). Rather, he made clear throughout his arbitral decision 

that the suspension was based not only for deflating footballs, but also for his “failure 

to cooperate with the League’s investigation” and his “destruction of potentially 

relevant evidence with knowledge that the evidence had been sought in the 

investigation.” Complaint (Exhibit B) at 15, National Football League Management 

Council v. National Football League Players Association, 125 F. Supp. 3d 449 

(S.D.N.Y. 2015) (No. 1:15-cv-05916) (hereinafter “Arb. Order”). This finding 

underscores the Commissioner’s view that Brady’s conduct was more than a simple 

rule violation, rather the totality of his conduct amounted to a flagrant violation, 

warranting more severe punishment.  

As the Commissioner noted in his decision, “[t]he conduct at issue here is [] 

fundamentally different from that of the players who were found to have engaged in 

conduct detrimental in [other] proceedings.” Arb. Order at 14. Moreover, the 

Commissioner could not recall a “prior conduct detrimental proceeding directly 

comparable to this one,” because “this scheme involved undermining efforts by game 

officials to ensure compliance with League rules.” Id. The plain language of the CBA 

is not ambiguous because it contemplates that more serious violations may require 

additional penalties. Thus, determining that a four-game suspension was appropriate 

for Brady’s misconduct is consistent with the plain language of the agreement.  

Despite this unambiguous language, the District Court found the four-game 

suspension improper because Brady only had notice that his conduct could lead to a 

fine under the “discipline for Game-Related Misconduct” section of the Player 
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Policies. Id. at 13. As part of the Policies, players are provided guidelines pertaining 

to Other Uniform/Equipment Violations5 (Uniform Provision). Brady relies on this 

provision to challenge the Commissioner’s imposition of a four-game suspension 

because the Policies mandated only a fine for equipment infractions. Failing to 

address or “discuss critical contract terminology, which terminology might 

reasonably require an opposite result [suggests that] the award cannot be considered 

to draws its essence from the contract.” Clinchfield Coal Co. v. District 28, United 

Mine Workers & Local Union # 1452, 720 F.2d 1365, 1369 (4th Cir. 1983). However, 

reliance on the Uniform Provision is misplaced because the plain language does not 

contemplate ball tampering.  

The express language of the Uniform Provision “says nothing about tampering 

with, or the preparation of, footballs and, indeed does not mention the words 

                                                
5 The “Other Uniform/Equipment Violations” section reads in part: 
  

All uniform and On Field violations detected during the routine pregame check must 
be corrected prior to kickoff, or the offending player(s) will not be allowed to enter the 

game. A violation that occurs during the game will result in the player being removed 
from the game until the violation is corrected. 

 
League discipline may also be imposed on players whose equipment, uniform, or On 
Field violations are detected during postgame review of video, whose repeat violations 
on the game day after having been corrected earlier, or who participate in the game 
despite having not corrected a violation when instructed to do so. First offenses will 
result in fines. 

 
R. at 14. 
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‘tampering,’ ‘ball,’ or ‘deflation’ at all;” R. at 15; a point which Brady admitted during 

arbitration. R. at 14 (“we don’t believe this policy applies either, because there is 

nothing here about the balls.”). Instead, the Uniform Provision indicates that this 

portion of the Agreement was meant to apply to individual uniforms and personal 

equipment only. Even assuming arguendo that the Uniform Provision applies, the 

2014 Schedule of Fines that appears five pages later and details fines for uniform 

violations makes it clear that the “[f]ines listed below are minimums.” R. at 16. The 

Schedule further specifies that “[o]ther forms of discipline, including higher fines and 

suspension may also be imposed, based on the circumstances of the particular 

violation.” Id. When read together, these provisions make clear that the 

Commissioner had discretion to increase penalties for more flagrant actions.  

Therefore, regardless of the provision that Brady’s misconduct fits, the plain 

language unambiguously provides the Commissioner with the broad authority to 

increase penalties based on the circumstances of the violation. Given the 

Commissioner’s findings that Brady’s conduct was “unlike any other prior conduct of 

which he was aware” it is clear the Commissioner was convinced Brady’s misconduct 

warranted an additional penalty. Arb. Order at 15. Because the Commissioner did 

not “ignore[] or [go] beyond the plain text of the parties’ agreement” it should be 

enforced. Boise, 309 F.3d at 1082. 

2. The Commissioner based his award on the entire Collective 
Bargaining Agreement.  

 
The Commissioner made clear throughout his arbitration decision that Brady’s 

suspension was grounded in the “conduct detrimental” clause of the CBA. When 
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deciding what level of discipline was appropriate, he drew an analogy to steroid use 

for which first time violations draw a four-game suspension. R. at 16. Brady contends 

that the Commissioner’s failure to punish Brady pursuant to the Player Policies “is 

only underscored by his reliance on the Steroid Policy.” R. at 17. In short, this 

argument suggests that the Commissioner did not offer a clear basis for how he 

reached his decision. Where “an arbitrator fails to discuss a probative contract term, 

and at the same time offers no clear basis for how he construed the contract to reach 

his decision without such consideration, there arises a strong possibility that the 

award was not based on the contract.” Boise, 309 F.3d at 1084 (citing George A. 

Hormel & Co. v. United Food & Commercial Workers, Local 9, 879 F.2d 347, 351 (8th 

Cir. 1989) (emphasis added)). However, the Commissioner had the discretion to draw 

“a helpful, [even] if somewhat imperfect, comparison to steroid use” because nothing 

in the Agreement requires the Commissioner to address every Provision in his 

arbitration decision. R. at 18. 

The Commissioner was not required to provide the best analogy, merely his 

decision must be reasonably grounded in the Agreement. If the Commissioner’s 

award “draws its essence” from the CBA and “is not merely the arbitrator’s ‘own 

brand of industrial justice,’” it should be confirmed. Niagara Mohawk, 143 F.3d at 

714 (quoting United Steelworkers v. Enter. Wheel & Car. Corp., 363 U.S. 593, 597 

(1960); see generally Garvey, 532 U.S. at 59; 187 Concourse Assocs. v. Fishman, 399 

F.3d 524, 527 (2d Cir. 2005). Additionally, “if a ground for the arbitrator’s decision 

can be inferred from the facts of the case, the award should be confirmed.” Burns Int’l 
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Sec. Servs., Inc. v. Int’l Union, 47 F.3d 14, 17 (2d Cir. 1995) (quoting Sobel v. Hertz, 

Warner & Co., 469 F.2d 1211, 1216 (2d Cir. 1972)). While the punishment might have 

been novel, so too were the circumstances.  

The Commissioner determined Brady's punishment by looking to the CBA. 

Because neither the plain language of the Agreement nor the Player and Uniform 

Policies spoke to punishment for Brady’s particular misconduct (deflating footballs), 

the Commissioner looked elsewhere in the Agreement for analogous conduct and 

discipline. It is certainly possible that the analogy relied upon was not the “best” or 

“most apt” comparison. However, his analogy was reasonable under the 

circumstances and consistent with the essence of the agreement because the 

Commissioner was permitted to increase penalties for more flagrant violations.  

He determined that the “closest parallel” of which he was aware was the 

collectively bargained discipline imposed for a first violation of using performance 

enhancing drugs—a four-game suspension. Arb. Order at 17. Just as steroid use 

reflects an improper effort to secure a competitive advantage, so too does deflating 

footballs—a finding made in the Commissioner’s Order: Brady “sought to secure a 

competitive advantage on the playing field.” Id. 14. As such, it was reasonable for the 

Commissioner to look to the steroid provisions elsewhere in the Agreement to draw 

an analogy in determining the appropriate level of discipline.  

Arguably the Commissioner’s award was more lenient than required because 

the CBA recognizes that violating the performance enhancing drug policy warrants 

an additional two-game suspension if a masking agent was used to prevent testing 
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positive. Id. The Commissioner did not increase the suspension for covering up a 

violation, he merely chose not to reduce or mitigate it. Because the masking agent 

provision is the only punishment elsewhere in the CBA for attempting to cover up a 

violation, the Commissioner’s comparison to Brady’s attempt to cover up his scheme 

to deflate footballs by destroying his cell phone was reasonable. Accordingly, the 

Commissioner made a persuasive comparison.  

Even if Brady finds one analogy more persuasive, it is not the Court’s province 

to vacate his award where it is otherwise consistent with the terms of the Agreement. 

If the arbitrator acts within the scope of his authority, the remedy for the dissatisfied 

party is “not judicial intervention,” but “for the parties to draft their agreement to 

reflect the scope of power they would like their arbitrator to exercise.” See United 

Bhd. of Carpenters v. Tappan Zee Constr., LLC, 804 F.3d 270, 275 (2d Cir. 2015) 

(quoting T.Co Metals, LLC v. Dempsey Pipe & Supply, Inc., 592 F.3d 329, 345 (2d Cir. 

2010)). Thus, the fact that the Commissioner made a comparison to steroid use as a 

basis for the four-game suspension was not the Commissioner issuing out his “own 

brand of industrial justice.” Instead, it was a useful comparison to provide a 

reasonable basis to determine the proper discipline for Brady’s misconduct.  

The District Court took separate issue with the steroid analogy. Finding such 

comparison inappropriate, the District Court held that a player who participated in 

ball tampering and then failed to cooperate with an ensuing investigation “reasonably 

could be on notice that their discipline would (or should) be the same as applied to a 

player who violated the NFL Policy on Anabolic Steroids and Related Substances.” R. 
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at 16. In line with this reasoning, the dissenting opinion from the Second Circuit 

pointed to another provision regarding the use of “stickum”—an adhesive or slippery 

substance applied to the body, equipment, or uniform to increase a player’s ability to 

grip and catch the ball. The argument suggests that deflating a football achieves the 

same goal as using stickum–enhancing a player’s grip. Nonetheless, the 

Commissioner was not required to consider the stickum provision because it was not 

critical to his determination of punishment since it was not similar to the deflation of 

balls. 

Foremost, the comparison to stickum is arguably not a more perfect analogy to 

ball tampering. While stickum does affect the integrity of competition and gives 

teams who use it an unfair advantage, it only affects one player’s ability to catch the 

ball. Meanwhile, deflating a football allows quarterbacks to grip and throw the ball 

better, receivers to catch and hold on to the ball easier, and kickers to kick the ball 

further. Ball tampering also involves conspiring with multiple other people to 

intentionally violate League Rules, whereas apply stickum is a unilateral action. In 

that respect, deflating footballs is a much more flagrant offense than applying 

stickum given the multitude of players and other individuals who benefit and 

participate in the violation. Thus, the Commissioner’s reliance on steroid policies was 

reasonable and provided an adequate basis to impose a more severe punishment. 

Moreover, reliance on the stickum provision is equally fatal in that the Player Policy 

recognizes that using stickum may result in an in-game suspension and a fine. PR. 

at 454. It follows that the punishment for stickum and the provisions in the Player 
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Policy that “flagrant violations may entail in higher fines, ejection, and/or 

suspension” warranted the four-game suspension under these circumstances. PR. at 

429. 

Even if this Court agrees with the Second Circuit dissent that the stickum 

provision is more analogous to Brady’s violation, the Commissioner was not required 

to articulate the best justifications or rationales for the award. The LMRA is 

grounded in efficiency and “establishes a federal policy of promoting industrial 

stabilization through the collective bargaining agreement with particular emphasis 

on private arbitration of grievances.” R. at 10. It “embodies a clear preference for 

private resolution of labor disputes without government intervention.” Id. (internal 

citations and quotations omitted). Requiring the arbitrator to include in his decision 

every possible persuasive provision would disrupt efficiency. The dissent’s rationale 

would require arbitrators to spend significant time reviewing and discussing the 

inapplicability of every single provision of the agreement, even those not applied to 

the award.  

For instance, if stickum should have been acknowledged because it is arguably 

traceable to the advantage gained using a deflated football, the Commissioner would 

also be required to address provisions prohibiting the use of detachable kicking toe 

(which may allow kickers/punters to kick the ball further—the same advantage as 

underinflating balls). Under this rationale, parties to arbitration would be 

encouraged to appeal every unfavorable decision based in peripheral provisions. In 

short, requiring the arbitrator to address every fathomable provision would lead to a 
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never-ending list of comparisons for arbitrators to discuss. Instead, dissatisfied 

parties should in the future “draft their agreement to reflect the scope of power they 

would like their arbitrator to exercise.” T.Co Metals, 592 F.3d at 345. While the 

“tripartite regime” allowing the Commissioner to impose, determine, and review 

conduct found “detrimental” may appear “unorthodox,” it is this regime that the 

parties bargained for in the CBA. R. at 4. The parties here bargained for this regime, 

and selected the Commissioner to arbitrate disputes, likely in part because of his 

experience and knowledge with professional football. Moreover, the players, through 

the NFLPA, had ample opportunity to review and bargain for a different regime.  

This situation does not involve the Commissioner ignoring a specific provision 

of the agreement, and finding an award notwithstanding a clear directive based in 

the plain language of the Agreement. Arbitrators, particularly ones like the 

Commissioner with experience and expertise in the subject matter, are in a best 

position to determine; this is not the place for “judicial intervention”. See United Bhd. 

of Carpenters, 804 F.3d at 275. CBAs are not imposed by legislatures or agencies— 

rather, “they are negotiated and refined over time by the parties themselves so as to 

best reflect their priorities, expectations, and experience.” R. at 11. Relatedly, 

arbitrators are chosen by the parties because of their expertise in the particular 

business and their trusted judgment to “interpret and apply [the] agreement in 

accordance with the ‘industrial common law of the shop’ and the various needs and 

desires of the parties.” Alexander, 415 U.S. at 53. Choosing Commissioner Goodell 

and developing this tripartite regime reflects this same judgment. Thus, the 
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Commissioner adequately and reasonably based the four-game suspension on the 

terms of the CBA, and therefore did not dole out his own brand of “industrial justice.” 

3. The award is consistent with the parties’ intent under the 
Collective Bargaining Agreement. 

 
The four-game suspension was consistent with the intent of the parties and 

thus reflects the essence of the Agreement. “An arbitrator’s award draws its essence 

from the [parties agreement] as long as it is derived from the agreement, viewed in 

the light of its language, its context, and any other indicia of the parties’ intention.” 

Johnson Controls, Inc., Sys. & Servs. Div. v. United Ass’n of Journeymen, 39 F.3d 821, 

825 (7th Cir. 1994) (internal quotations omitted). In Boise, the court focused on past 

practices to ascertain whether the award was consistent with the parties’ intentions 

and focused on the plain language of the agreement. 309 F.3d at 1086 (holding that 

the arbitrator should consider the parties’ intent in drafting the agreement “as 

informed by their past practices,” and relying on the “plain language of the 

[agreement]” which “becomes more meaningful when viewed in light of the history 

between the parties.”). Given this backdrop, the Commissioner’s decision 

demonstrates that he based the suspension on the terms of the Agreement, and relied 

on past practices between the parties.  

The Commissioner gave ample weight to past decisions between the parties. 

Notably, the Commissioner was in a unique position to ascertain the parties’ intent 

and recall past decisions because he was party to the negotiation that resulted in the 

CBA. In Boise, the court found that the arbitrator did not consider the parties’ intent 

because there was evidence that the parties intended for employee violations that 
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were unwritten to be an additional basis for termination. 309 F.3d at 1086. As such, 

the arbitrator did not know of the parties’ intention before investigating the contract. 

However, the same concerns are not presented here.  

There is ample evidence that the Commissioner familiarized himself with prior 

conduct detrimental hearings in which he was acting as the reviewing party. In the 

portion of his decision outlining “The Discipline,” the Commissioner cites to at least 

four separate “conduct detrimental” hearings. Arb. Order at 15-17. First, he cites to 

the “Tony McDaniel appeal” as a basis for demonstrating that the hearing officer 

must consider every incident individual as “[e]ach case is unique in its facts and 

circumstances. Id. Moreover, “[r]eliance on past decisions, without benefit of all the 

factors considered, is misplaced.” Id. In doing so, the Commissioner expressly 

demonstrates a commitment to ensuring that he based his award on the particular 

circumstances of Brady’s conduct.  

Second, he was able to distinguish Brady’s misconduct with actions by “Saints’ 

players” that stemmed “in large part [as] the result of pressure from coaches and 

other management representatives.” Id. As the Commissioner adequately noted, 

there was “no evidence of any such pressure on Mr. Brady here.” Id. Third, the 

Commissioner found that the “conduct at issue here is also very different from that 

which led to discipline imposed on Brett Favre, who was investigated for a violation 

of League workplace policies.” Id. at 15. There, the hearing gave weight to the fact 

that Favre was “‘fully candid’ with the NFL,” and thus diminished investigating 

costs—accordingly, he was only given a fine. Id. As the Wells Report and subsequent 
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findings make clear, Brady was less than candid during the investigation, and 

instead actively destroyed evidence pertinent to the investigation. PR. at 382. 

Finally, the Commissioner examined misconduct by “a Carolina Panthers ball 

attendant [who] was observed warming a ball on the Vikings’ sideline.” Id. As noted 

by the Commissioner, that case did not present any “evidence of any intentional 

attempt to violate or circumvent the rules, no players [were] involve[d], and no effort 

[was made] to conceal the ball attendant’s conduct.” Arb. Order at 16. Thus, the 

Commissioner ensured that he was knowledgeable regarding past practices, and 

therefore demonstrated a commitment to base his decision on the intent of the 

parties.  

Overall, none of the considerations in Boise which led the court to vacate the 

arbitrator’s award are present in this case. In sum, the Commissioner’s relied on the 

plain language of the CBA, based his award on the entirety of the agreement, and 

made his decision by considering the intent of the parties the award should be 

enforced. Thus, the arbitral decision adequately addressed all critical provisions and 

should be upheld.  

CONCLUSION 
 

This Court should affirm the Second Circuit's determination that the 

Commissioner’s arbitral award was proper. In its limited judicial review, the Court 

reviews if the arbitral award reflects the Commissioner’s bargained for appellate 

authority and if all critical provisions of the CBA were considered in granting the 

award. Both requirements are met; thus, the award should be enforced. 
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The Second Circuit correctly found that the Commissioner acted within his 

broad “appellate” authority under the CBA for the following three reasons. First, the 

Commissioner acted within his authority vested under the CBA when he affirmed 

Brady’s four-game suspension for conduct deemed detrimental to the League. Second, 

the Commissioner appropriately drew an adverse inference from Brady’s spoliation 

of pertinent evidence and had the authority to use that adverse inference to bolster 

his disciplinary decision. Lastly, the Commissioner's award drew its essence from the 

collective bargaining agreement because the Commissioner relied on the plain text of 

the CBA in determining the award. 

Additionally, the Second Circuit properly found that the Commissioner’s 

arbitration award was based on the “conduct detrimental” clause of the CBA. First, 

the Commissioner’s award does not reflect his “own brand of justice” as arbitrator 

because the award was based on the plain language of the Agreement that permits 

increased penalties for flagrant violations. Second, the Commissioner properly based 

his disciplinary decision on an analogous provision of the CBA—the prohibition of 

steroid use. The Commissioner reasoned that Brady’s decision to deflate footballs was 

analogous to the competitive advantage gained by players who use steroids. Finally, 

the Commissioner based his award on the parties’ intent. He adequately compared 

Brady’s conduct to prior League disciplinary decisions demonstrating a commitment 

to the parties’ expectations and intent. Consequently, the Commissioner based the 

suspension on the pertinent critical provisions of the Agreement demanding that the 

award should be enforced.  
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Therefore, this Court should affirm the Second Circuit’s decision and remand 

with instructions for the District Court to confirm the arbitral award.  

Respectfully Submitted, 

/s/ Team No. 17 
Team No. 17 

Counsel for Respondent 
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APPENDIX A 
 
Article 8 of the NFL Constitution 
 
8.3: The Commissioner shall have full, complete, and final jurisdiction and 

authority to arbitrate: 
  

(E) Any dispute involving a member or members in the League or any 
players or employees of the members of the League or any combination 
thereof that in the opinion of the Commissioner constitutes conduct 
detrimental to the best interests of the League or professional football. 

 
8.6: The Commissioner is authorized, at the expense of the League, to hire legal 

counsel and take or adopt appropriate legal action or such other steps or 
procedures as he deems necessary and proper in the best interests of either the 
League or professional football, whenever any party or organization not a 
member of, employed by, or connected with the League or any member thereof 
is guilty of any conduct detrimental either to the League, its member clubs or 
employees, or to professional football. 

 
8.10: The Commissioner shall have authority to arrange for and negotiate contracts 

on behalf of the League with other persons, firms, leagues, or associations; 
provided, however, that except in instances where the Commissioner is 
otherwise specifically authorized herein, any contract involving a substantial 
commitment by the League or its members shall not be binding unless first 
approved by the affirmative vote of not less than three-fourths or 20, whichever 
is greater, of the members of the League. 

 
 
8.13:  (A) Whenever the Commissioner, after notice and hearing, decides that an 

owner, shareholder, partner or holder of an interest in a member club, 
or any player, coach, officer, director, or employee thereof, or an officer, 
employee or official of the League has either violated the Constitution 
and Bylaws of the League or has been or is guilty of conduct detrimental 
to the welfare of the League or professional football, then the 
Commissioner shall have complete authority to: 

 
  (1) Suspend and/or find such person in an amount not in excess of 

five hundred thousand dollars… 
 
8.14: (B) The Commissioner shall have the power to hear and determine disputes 

between clubs in respect to any matter certified to him by either or both 
of the clubs. He shall also have the power to settle and determine any 
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controversy between two clubs which, in the opinion of the 
Commissioner, involves or affects League policy. 

 
 (C) The Commissioner shall have the right to propose amendments or 

modifications to the Constitution and Bylaws of the League by 
submitting such amendments or modifications in writing to the League 
no less than fifteen (15) days prior to the holding of any Annual Meeting 
of the League or recessed session thereof.  

 
 
Article 46 of the Collective Bargaining Agreement 
 
Section 1. League Discipline: 
  
 (a) All disputes involving a fine or suspension imposed upon a player for 

conduct on the player field (other than as described in Subsection (b) 
below [regarding unsportsmanlike conduct on the playing field or 
unnecessary roughness]) or involving action taken against a player by 
the Commissioner for conduct detrimental to the integrity of, or public 
confidence in, the game of professional football, will be processed 
exclusively as follows: the Commissioner will promptly send written 
notice of his action to the player, with a copy to the NFLPA. Within three 
(3) business days following such written notification, the player affected 
thereby, or the NFLPA with the player’s approval, may appeal in writing 
to the Commissioner. 

 
 (d)  The schedule of fines for on-field conduct will be provided to the NFLPA 

prior to the start of training camp in each season covered under this 
Agreement. The 2011 schedule of fines, which has been provided to and 
accepted by the NFLPA, shall serve as the basis of discipline for the 
infractions identified on that schedule. The designated minimum fine 
amounts will increase by 5% for the 2012 League Year, and each League 
Year thereafter during the term of this Agreement. Where 
circumstances warrant, including, but not limited to, infractions that 
were flagrant and gratuitous, larger fines, suspension or other discipline 
may be imposed. On appeal, a player may assert, among other defenses, 
that any fine should be reduced because it is excessive when compared 
to the player’s expected earnings for the season in question. However, a 
fine may be reduced on this basis only if it exceeds 25 percent of one 
week of a player’s salary for a first offense, and 50 percent of one week 
of a player’s salary for a second offense. A player may also argue on 
appeal that the circumstances do not warrant his receiving a fine above 
the amount stated in the schedule of fines. 
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Section 2. Hearings: 
 
 (a) Hearing Officers. For appeals under Section 1(a) above, the 

Commissioner shall, after consultation with the Executive Director of 
the NFLPA, appoint one or more designees to serve as hearing officers. 
For appeals under Section 1(b) above . . . Notwithstanding the foregoing, 
the Commissioner may serve as hearing officer in any appeal under 
Section 1(a) of this Article at his discretion. 

 
 (d) Decision. As soon as practicable following the conclusion of the hearing, 

the hearing officer will render a written decision which will constitute 
full, final and complete disposition of the dispute and will be binding 
upon the player(s), Club(s) and the parties to this Agreement with 
respect to that dispute. Any discipline imposed pursuant to Section 
1(b)… 

 
Appendix A to the Collective Bargaining Agreement: NFL Player Contract 
 
15. INTEGRITY OF GAME. 
 

Player recognizes the detriment to the League and professional football that 
would result from impairment of the public confidence in the honest and 
orderly conduct of NFL games or the integrity and good character of NFL 
players. Player therefore acknowledges his awareness that if he . . . is guilty of 
any other form of conduct reasonably judged by the League Commissioner to 
be detrimental to the League or professional football, the Commissioner will 
have the right, but only after giving Player the opportunity for a hearing at 
which he may be represented by counsel of his choice, to fine Player in a 
reasonable amount; to suspend Player for a period certain or indefinitely; 
and/or to terminate this contract. 

 
Labor Management Relations Act (29 U.S.C. § 141 et seq.) 
 
§ 185(a):  
 

Suits for violation of contracts between an employer and a labor organization 
representing employees in an industry affecting commerce as defined in this 
chapter, or between any such labor organizations, may be brought in any 
district court of the United States having jurisdiction over the parties, without 
respect to the amount in controversy or without regard to the citizenship of the 
parties. 

 


